
UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

THE SCHERZINGER CORPORATION

and

ROBERT COLLEY, an Individual, Case 09-CA-165460

______________________________________________________________________

RESPONDENT THE SCHERZINGER CORPORATION’S
REPLY BRIEF IN SUPPORT OF EXCEPTIONS TO THE DECISION OF THE

ADMINISTRATIVE LAW JUDGE
______________________________________________________________________

Katharine C. Weber
Ryan M. Martin

JACKSON LEWIS P.C.
201 E. Fifth Street, 26th Floor

Cincinnati, OH 45202
Telephone: (513) 898-0050

Attorneys for Respondent



1

As set forth in Respondent’s opening brief, D.R. Horton I and Murphy Oil were wrongly

decided. The decisions are contrary to the Federal Arbitration Act (“FAA”), precedent from the

United States Supreme Court, and precedent from the overwhelming majority of federal circuit

courts to address the issue. Counsel for the General Counsel (the “GC”) ironically chastises

Respondent for not citing Lewis v. Epic Systems Corp., 2016 WL 3029464 (7th Cir. 2016) in its

opening brief to the Administrative Law Judge (“ALJ”) when the GC also failed to reference the

case in its brief to the ALJ. At the end of the day, Epic Systems does nothing more than ensure

that the United States Supreme Court will weigh in on this legal issue. As a result, to the extent

the Board is not inclined to overturn its D.R. Horton and Murphy Oil decisions, which it should

do for the reasons outlined in Respondent’s Brief in Support of Exceptions, the Board should

stay this proceeding pending the expiration of any applicable deadlines to file a petition for writ

of certiorari and subsequent Supreme Court review.

For all of the reasons set forth in Respondent’s Exceptions, opening brief, and herein, the

ALJ’s decision that Respondent’s Agreement violates the Act should be reversed.
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